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294 ASHFORD vs. EWING. 

Supreme Court of Pennsylvania, January, 1856. 

ASHFORD VS. EWINQ. 

The Orphans' Court having exclusive jurisdiction of the distribution of the estates of 
decedents in the hands of executors and administrators among those entitled 
thereto, an action cannot be brought in a court of common law by a distributee 
under the intestate laws to recover his share of the personal estate of a decedent 
from the administrators. 

This case was heard upon a writ of error to the Court of Common 
Pleas of Beaver County. The facts of the case are stated in the 
opinion of the court, which was delivered by 

Lewis. C. J. — This is an action brought by a child, who was 
born about six months after the death of Samuel Ewing, to recover 
a distributive share of the estate of the decedent. The administra- 
tors had settled an account, which was confirmed on the 3d of June, 
1834, exhibiting a balance of $468 94 in favor of the estate. There 
was no decree of distribution in the Orphans' Court. The Court of 
Common Pleas decided that since the Acts of 1832, 1833, 1834, 
and 1836, taken collectively, exclusive jurisdiction to enforce dis- 
tribution belongs to the Orphans' Court, and that the plaintiff can- 
not recover in this action at common law. 

It would be a waste of time to attempt to explain or review all 
the decisions on cases supposed to be governed by the law as it 
existed before the act of 1832. That act not only gives jurisdiction 
to the Orphans' Court in cases of this kind, but prescribes the man- 
ner in which that jurisdiction shall be exercised. The act of 5th 
March, 1836, requires that the statutory remedy shall be strictly 
pursued, and prohibits a resort to the provisions of the common 
law, further than shall be necessary for carrying the remedy pro- 
vided by statute into effect. It is therefore plain that if we pay 
any attention to the positive enactments of the Legislature, the 
present action cannot be sustained. After the statute gave a 
remedy for a ward against his guardian by the settlement of his 
accounts in the Orphans' Court, it was held, that the action at common 
law was taken away. Bowman vs. Herr's Executors, 1 Pa. Rep. 282. 
After the act of 1834 gave a remedy in the Orphans' Court for the 
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collection of legacies charged on real estate, it was determined that 
the statutory remedy must be pursued. Downer vs. Downer, 
9 Watts, 60 : Craven vs. Bleakney, 9 Watts, 19 : Strickland vs. 
Sheaffer, 5 Barr, 240 : Mohler's Appeal, 8 Barr, 29. On the 
same principle, it has been decided that a widow cannot maintain 
an action of dower, where her husband died seised and in possession, 
so as to give the Orphans' Court jurisdiction, which jurisdiction was 
declared to be exclusive. Thompson vs. Simpson, 3 Barr, 60. 
Nor can the heirs maintain ejectment against the widow. Their 
remedy is exclusively in the Orphans' Court. Seider vs. Seider, 
5 Wharton, 208. Nor can a vendee resort to the common law 
action of ejectment, to enforce specific execution of a parol contract 
for a sale of land by a deceased vendor. His remedy is confined to 
that given by statute in the Orphans' Court. Myers vs. Black, 
5 Harris, 193. 

It was expressly decided in Kittera's Estate, 5 Harris, 422, that 
the Orphans' Court, by statute, is clothed with authority to distribute 
the estates of decedents in the hands of executors or administrators, 
" among the persons entitled to the same ;" and that by these gen- 
eral terms, as well as by express words, the legislature embraces 
creditors as well as heirs next of kin and legatees. 5 Harris, 422-3. 
The same principle had been previously announced in Barklay's 
Estate, 10 Barr, 387. In Whiteside vs. Whiteside, 8 Harris, 474, 
it was declared that "if there be anything besides death which is 
not to be doubted, it is that the Orphans' Court alone has authority 
to ascertain the amount of a decedent's property and order its dis" 
tribution among those entitled to it." In Shollenberger's Appeal, 
it was distinctly affirmed that the Orphans' Court, within its ap- 
pointed orbit, is a court of exclusive jurisdiction. 9 Harris, 341. 

The inconveniences and expenses arising from an action at com- 
mon law by each person entitled to a distributive share were so 
great as to induce the legislature to prescribe a remedy in the 
Orphans' Court, where the whole estate can be distributed in one 
proceeding, and by a single decree. In the present case, where the 
sum is only $468 94, to put each of the distributees to the expense 
of a separate action to enforce distribution, would be to exhaust the 
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fund in the effort to secure it. If the Acts of Assembly, the de- 
cisions since their enactment, or the convenience of the parties and 
the courts are to be regarded, this judgment must be affirmed. 

Oar attention has been particularly called to the cases of Ricliard- 
son vs. Richardson, 9 Barr, 428, and Q-eddis vs. Irvine, 5 Barr, 
508 as standing in opposition to this view of the question of juris- 
diction. In the case last named, the demand was not against the 
executors as such, nor for assets of the decedent at all. In the 
case first named the decedent settled his account in 1818, long before 
the jurisdiction was established on the footing of the act of 1832. 
In neither of the cases did the parties make the point which has 
been considered in the present adjudication. 

It is time that this question should be considered settled. 

Judgment affirmed. 



Supreme Court of Pennsylvania, January, 1856. 

Before Mr. Justice Woodwabd, sitting at Nisi Prius. 

JAMES C. WHEEDEN VS. THE CAMDEN & AMBOY RAILROAD CO. 

1. Under the present state of the decisions of the Supreme Court of the United 
States, a corporation is not per se a " citizen within the meaning of the third arti- 
cle of the constitution, which gives jurisdiction to the federal courts over contra- 
versies between " citizens of different states." But where a corporation sues or 
is sued, its governing officers, as the President and Directors, are the substantial 
party ; and if they are citizens of the State which created the corporation, and the 
other party is a citizen of some other State, the federal courts have juris- 
diction, and the provisions of the judiciary act with regard to the removal of such 
causes from State courts apply. 

2. It is not material in such case that the corporation has an office and does a large 
business in the State of which the other party is a citizen ; nor that some of its 
stockholders are citizens thereof. 

3. It is to be presumed in the first instance that the governing officers of the corpo- 
ration are citizens of the State which created it, and in which it does business. 

4. The decisions of the Supreme Court of the United States in a question of the 
construction of the constitution, are conclusive upon the State courts. 



